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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 



JOE SHIELDS, individually and on 

behalf of a class of similarly situated individuals, 

Plaintiff, 



V. 



INPHONIC, INC., a Delaware Corporation, 

Defendant. 



No. 



Jury Trial Demanded 



CLASS ACTION COMPLAINT 

Plaintiff Joe Shields brings this class action complaint against defendant InPhonic, Inc. 
("InPhonic") to stop defendant's practice of making unsolicited text message calls to cellular 
telephones, and to obtain redress for all persons injured by its conduct. For his class action 
complaint. Plaintiff alleges as follows upon personal knowledge as to himself and his own acts 
and experiences, and, as to all other matters, upon information and belief, including investigation 
conducted by his attorneys. 

NATURE OF THE CASE 

1. In an on-going effort to promote the sale of its customers' products and services, 
InPhonic, a self-described "leading provider of wireless services and mobile marketing 
applications," engaged in an especially pernicious form of marketing: the transmission of 
unauthorized advertisements, in the form of "text message" calls to the cellular telephones of 
consumers across the nation. 

2. By effectuating these text message calls (hereinafter, "wireless spam" or "SMS 
Spam"), Defendant has caused such consumers actual harm, not only because the consumers 
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were subjected to a violation of their right to privacy, but also because of the annoyance and 
aggravation that necessarily accompanies unsolicited wireless spam. In virtually all instances 
they actually have to pay their cell phone service providers for the receipt of such wireless spam, 
or request that more such spam not be sent in the future, notwithstanding that it is sent in 
violation of specific legislation on the subject. 

3. In order to redress these injuries. Shields, on behalf of himself and a nationwide 
class, brings suit under the Telephone Consumer Protection Act, 47 U.S.C. § 227, etseq., which 
prohibits unsolicited voice and text calls to cell phones. 

4. On behalf of the class. Shields seeks an injunction requiring Defendant to cease 
all wireless spam activities and an award of damages to the class members, together with costs 
and reasonable attorney's fees. 

PARTIES 

6. Plaintiff Joe Shields is a citizen of Texas, residing in Galveston County, Texas. 

7. Defendant InPhonic is a purveyor of wireless services and mobile marketing 
applications in the United States. It is a Delaware company with its principal place of business in 
Washington, D.C., and it conducts business throughout the United States. 

JURISDICTION 

8. This Court has original jurisdiction over this action pursuant to 28 U.S.C. 

§ 1332(d), because (a) at least one member of the putative class is a citizen of a state different 
from Defendants, (b) the amount in controversy exceeds $5,000,000, exclusive of interests and 
costs, and (c) none of the exceptions under that subsection applies to the instant action. 
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VENUE 

9. Venue is proper in this district under 28 U.S.C. §§ 1391(b) and (c). 

THE CONDUCT 

10. In recent years, in response to laws limiting commercial solicitation via telephone, 
facsimile and email, advertisers seeking the cheapest means available have increasingly looked to 
alternative technologies through which to send bulk solicitations. 

1 1 . One of the newest types of inexpensive bulk marketing uses technology known as 
Short Message Services ("SMS"), which is a messaging system that allows the transmission of 
short text messages, usually limited to 160 or so characters, to and from cellular telephones. 

12. An "SMS message" is a text message call directed to a wireless device through 
the use of the telephone number assigned to a wireless device. When an SMS message call is 
successfully made, the recipient's cellular phone rings, alerting him or her that a call is being 
received. 

13. During the relevant time. Defendant owned and operated a text messaging system 
called Windcaster, which transmits text message advertisements to cellular telephones on behalf 
of Defendant and Defendant's customers. 

14. In or about March, 2005, Defendant and/or its authorized agents, vendors, or 
contractors, used an automatic telephone dialing system to make text message calls to cellular 
telephone users in Texas and in other states in the United States, including a text message to the 
cellular telephone owned by Plaintiff. 
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15. The "from" field of one such transmission contained only the following cryptic 

term: sync.windcaster. The body of the message read as follows: 

Cingular: Cheer on your favorite team during NCAA March 
Madness. Download your team's fight song or school logo. Std 
chrgs apply. To stop msgs send STOP to 371 1. 

16. At 3: 14 PM on March 28, 2005, plaintiff Joseph Shields' cell phone rang, 
indicating that he had received a text call. 

17. The sender of the text call identified itself as only "sync.windcaster." 

18. According to Plaintiffs carrier, Cingular, the text message referred to herein was 
not from Cingular and was considered a SPAM text message. 

19. Defendant either initiated the text message call to Plaintiffs cellular telephone 
using an automatic telephone dialing system, or contracted with another entity to make said call 
using an automatic telephone dialing system. 

20. Upon information and belief, the text message to Plaintiff was one of thousands of 
unsolicited commercial advertisements sent via SMS to the cellular telephones of persons around 
the United States, in the same fashion and by the same means as the one received by Plaintiff. 

CLASS ALLEGATIONS 

21 . Shields brings this action, pursuant to FRCP 23(b)(2) and FRCP 23(b)(3), on 
behalf of himself and a class (the "Class") consisting of all persons residing in the United States 
who, within four years prior to the filing of this lawsuit, (1) were sent a text message by 
Defendant and (2) did not provide advance express consent to be sent such text message by 
Defendant. 
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22. Upon information and belief, there are tens of thousands of members of the Class 
who are geographically dispersed, such that joinder of all members is impracticable. 

23. Common questions of law and fact exist as to all members of the Class and 
predominate over questions affecting individual members. Common questions for the Class 
include, but are not limited to: 

(a) Whether Defendant's conduct described herein is governed by the TCP A; 

(b) Whether the transmission of wireless spam Defendant distributed as 
alleged herein violates the TCP A; and 

(c) Whether the class members are entitled to treble damages based on the 
willfulness of Defendant's conduct. 

22. Shields will fairly and adequately protect the interests of the Class, his claims are 
typical of the claims of the members of the class, and he has retained counsel competent and 
experienced in class action litigation. 

23. A class action is superior to other available methods for fairly and efficiently 
adjudicating this controversy because, among other things, (a) joinder of all members of the class 
is impracticable, and (b) many members of the classes cannot vindicate their rights by individual 
suits because their damages are small relative to the burden and expense of litigating individual 
actions. 

COUNT I - TCPA Violations 

24. Shields incorporates by reference the foregoing allegations. 

25. Defendant violated the right to privacy of Plaintiff and the class by the electronic 
transmission of written material to the cellular telephones of the members of the class, namely 



Case 1:06-cv-01 911 -CKK Document 1 Filed 11/08/2006 Page 6 of 8 

unsolicited commercial advertisements through text message calls using an automatic telephone 
dialing system and/or using an artificial and prerecorded message. 

26. These text message advertisement calls were made without the prior express 
invitation or permission of Plaintiff and the members of the class. 

27. Defendant has, therefore, violated the TCPA, 47 U.S.C. 227(b)(l)(A)(iii). 

28. As a result of Defendant's illegal conduct as alleged herein, the members of the 
class suffered actual damages and, under section 227(b)(3)(B), are each entitled, inter alia, to a 
minimum of $500.00 in damages for each such violation of the TCPA 

29. Should the evidence show that Defendant's violations of the TCPA were willful 
and knowing, the Court may, pursuant to section 227(b)(3)©), treble the amount of statutory 
damages awarded to the members of the Class. 

WHEREFORE, Plaintiff Joseph Shields, on behalf of himself and the Class, prays for the 
following relief: 

1 . An order certifying the Class as defined above; 

2. An award of actual and/or statutory damages; 

3. An injunction requiring Defendant to cease all wireless spam activities 

4. Reasonable attorney's fees and costs; and 

5. Such further and other relief the Court deems appropriate. 

COUNT II - Injunctive Relief 

30. Plaintiff incorporates by reference the foregoing allegations. 

3 1 . Defendant and/or its agents or independent contractors have possession, custody 
and control of the business records, databases, computer systems and other information and 



Case 1:06-cv-01 911 -CKK Document 1 Filed 11/08/2006 Page 7 of 8 

equipment necessary to identify the members of the class, including but not limited to the names, 
addresses and cellular telephone numbers of the class members. Unless immediate injunctive 
relief is ordered, defendant will alter, erase, delete, destroy or otherwise dispose of and remove 
such systems, records and equipment. For this reason, plaintiff is entitled to an order prohibiting 
and enjoining defendant and its agents or independent contractors from altering, deleting, 
destroying or otherwise disposing of any documents, records, databases or computer systems that 
are necessary to identify the members of the class. 

32. Defendant should be enjoined from further violations of the TCPA. 

WHEREFORE, Plaintiff Joseph Shields, on behalf of himself and the Class, prays for the 
following relief: 

1 . An order certifying the Class as defined above; 

2. An injunction requiring Defendant to cease all wireless spam activities and 
restraining Defendant from altering, erasing, changing, deleting, destroying or otherwise 
removing or disposing of any documents, records, databases, computer systems and the like 
currently in its possession or control or in the possession or control of its agents and contractors 
which are used or useful in identifying all persons, corporations or other entities to whom 
defendant has transmitted its text message advertisements; 

3. Reasonable attorney's fees and costs; and 

4. Such further and other relief the Court deems appropriate. 
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JURY DEMAND 



Plaintiff requests trial by jury of all claims that can be so tried. 



Joe Shields, individually and on behalf of a 
class of similarly situated individuals 



/s/ 



One of his attorneys 



John Blim (Pursuant to LCvR 83.2(c)(1)) 

Jay Edelson (Pursuant to LCvR 83.2(c)(1)) 

Myles McGuire (Of Counsel) 

BLIM & EDELSON, LLC 

53 West Jackson Boulevard, Suite 1642 

Chicago, Illinois 60604 

Telephone: (312) 913-9400 

Telefax: (312) 913-9401 



John G. Jacobs (Pursuant to LCvR 83.2(c)(1)) 
Bryan G. Kolton (Pursuant to LCvR 83.2(c)(1) 
THE JACOBS LAW FIRM, CHTD. 
122 South Michigan Avenue, Suite 1850 
Chicago, Illinois 60603 
Telephone: (312) 427-4000 
Telefax: (312) 427-1850 



Stephen H. Ring (DC Bar #255562) 

Eric J. Menhart (DC Bar Pending) 

STEPHEN H. RING, P.C. 

20300 Seneca Meadows Parkway, Suite 200 

Germantown, Maryland 20876 

Telephone: (301) 540-8180 

Telefax: (301) 540-8195 
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